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and travel support for malingering related presentations. 
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Two Objectives:

1) Identify key concepts that explain why the determination of  malingering from 
Performance and Symptom Validity (PVT and SVT)a scores and from inconsistent 
examinee presentation is not scientifically valid.

 Including the “Slick criteria”6-8

2) Identify the key reasons why neuropsychological determinations of  malingering do not 
meet the Daubert standard.

a PVTs & SVTs= VTs

Clarifying Terms: “Failing a Test”

◦ Examinees never ‘fail’ a PVT or SVT.

◦ Examinees may obtain a PVT or SVT score that the examiner interprets as being indicative of  malingering. 

 This will be denoted as PVT+ or SVT+ … (VT+)
◦ (PVT- & SVT- (VT-) means the score is not indicative of  malingering)

◦ This is in keeping with the common terminology in diagnostic science ( HIV+)

◦ ‘failing a test’ has negative connotations and prejudices against the examinee

… beware the power of  semantic infiltration!80

 AACN says “fail” language is inaproriate!9
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Validity checks vs. determinations of  
neurocognitive ability

C ≙ Malingering Test

T ≙ Neurocognitive Ability Battery

?

But how do we know        ?
Affirming the Consequent10

Monkeys are mortal

 Socrates is mortal

 Therefore: Socrates is a monkey

 The murderer wore a trench coat
 The suspect owns a trench coat
 Therefore: the suspect is the murderer

Malingerers “fail the TOMM”
The examinee “failed the TOMM”
Therefore: The examinee is a malingerer

BUT Many mortals aren’t monkeys & many trench coat owners aren’t murderers

 Many who score TOMM+ aren’t malingerers

5
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Reasons other than malingering 
for VT+ scores and for inconsistent examinee presentations

◦ Distraction: WMT11; TOMM12; Momentary non-external distraction causes significantly below chance
accuracy in forced choice tests!13 Non-external distraction is hard to evaluate!

◦ Cogniphobia14,15 (“mental limping”): WMT  Cogniphobia Scale16?

◦ Neurocognitive Dysfunction: “invalid-before-impaired paradox”17: RDS, Trail Making, CVLT, Delis-
Kaplan, 17, MMPI-FBS18-20, SIMS20,21, M(iller)-FAST22,23, etc.

Were any of  these used when there was a question of  neurocognitive dysfunction?

◦ Certain Drugs: THC24-26: Rey AVLT; memory-based PVT analogs: “complete lack of  learning”27 
Drug History taken; Rx & OTC list?

◦ Diversity (non-White, older, non-native, less educated, etc.): TOMM, WMT, Fifteen Item Test, RDS28-31

 Did validation studies include  / exclude diversity??

◦ Mild (vs. Moderate to Severe) TBI: MSVT32,33 (especially kids vs. adults)34, 35, WMT, PDRT, RDS 

 Task Demand Mismatch36

Reasons other than malingering  cont’d
for VT+ scores and for inconsistent examinee presentations

◦ Task Demands Mismatched to Abilities36: (explains higher VT+ rate in mild vs. m/s TBI). 

 Task boredom / task distress evaluated?
From:
Dehais, F., Lafont, A., Roy, R., & Fairclough, S. (2020).
A Neuroergonomics Approach to Mental Workload, 
Engagement and Human Performance. 
Frontiers in Neuroscience, 14, 268.
https://doi.org/10.3389/fnins.2020.00268
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Reasons other than malingering  cont’d
for VT+ scores and for inconsistent examinee presentations

◦ Over a dozen more factors :

◦ History of  Abuse37

◦ Somatic Symptom Disorder (medically unexplained symptoms)38-40

◦ Acute Stress41,42

◦ Exhaustion & Sleep Deprivation43-46

◦ Dual Tracking47-48

◦ Effect Monitoring49

◦ Mnemonic Interlock50

◦ Poor Rapport51,52, etc.28,53-66

If  so many other factors cause indications of  
M+, how are VTs & inconsistencies validated 
as indicators of  malingering?

Diagnostic accuracy studies; aka: Criterion validation studies3,67

◦ Step 1: Establish criterion using a reference (gold) standard: Cancer: Biopsy

◦ Step 2: Predict criterion using the to-be-validated index test: Fecal occult blood test

◦ Step 3: Compare the results and determine: true positives, false positives, true negatives, and false 
negatives

Calculate some statistics:  sensitivity: % true positives among all M+ examinees

specificity: % true negatives among all M- examinees

posterior probability: % true positives among all VT+

9
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Scientific Standard #1 for M Studies68:

Bossuyt PMM, Reitsma JB, Bruns DE, et al. STARD 2015 – An 
updated list of  essential items for reporting diagnostic accuracy 
studies. BMJ - Clin Res. 2015;351:1-9. 
doi:DOI:10.1136/bmj.h5527

Scientific Standards #2 for M Studies67:

Whiting PF, Rutjes AWS, Westwood ME, et al. QUADAS-2: A Revised Tool
for the Quality Assessment of  Diagnostic Accuracy Studies. 
Ann Intern Med. 2011;155(8):529-536. 
doi:10.7326/0003-4819-155-8-201110180-00009
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What does QUADAS-267 examine?

1: Patient Selection: 

 M+ / M- groups from same forensic cohort? No one excluded?

2: Index Test (e.g. TOMM):

 M+ / M- cutoff  pre-specified? Administrators blind to Reference Standard?

3: Reference Standard (“truth”):

 Proxies of  Index Test used as part of  the Reference Standard?

4: Flow and Timing of  Study: 

 Reference Std & Index Test given at same time? Same Reference Std for all? 

ANY violation leads to a rating of: High Risk of  Bias  Study cannot validate Index Test

DHHS69

Cochrane70

AMA71
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Examining diagnostic accuracy studies using 
QUADAS-2: There is no research validating:
◦ Discrepancies / Inconsistencies among and between neuropsych tests, examinee’s 

history, examinee’s self  report, and examinee’s presentation during the exam

(Not including: person purporting to have quadriplegia video recorded 
playing basketball in the park)

◦ The “Slick criteria” or any of  its variants6-8

◦ “clinical judgment”

Therefore: Malingering Determinations based on these are pure subjective 
speculation.

(… every opinion of  an expert doesn’t meet the Daubert standard – the 
opinion must be based on a scientific method)

All malingering method validation research 
focusses on validating VTs: E.g. TOMM

15
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TOMM validation research

 Recent review (Martin et al., 2020)72 of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering81

TOMM validation research:

 Recent review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

17
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TOMM validation research:

 Recent review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g., chronic pain 
patients68)

Can Data on Clinical Patients Establish Validity of  
Forensic Determinations of  M?

• M determination, by definition (Slick)6,7, only applicable to forensic examinees (= analog simulation study)
• Already knew beforehand: This is a forensic examinee not a clinical patient (= no expert needed)
• Data shows VTs predict forensic vs. clinical setting better than M+ vs. M-74,75

• Good reason to think these groups are distinct (rapport, effect monitoring (= distraction!), cogniphobia, 
somatic symptom disorder, etc.)

• Violates parsimony76: “Which of  these 2 factors is it?” (Setting or M status)
• Quasi experimental cohort studies violate QUADAS-2
• Heuristic thinking: Answers an easier / different Q (Clinical patient or Forensic Examinee?) because the 

actual Q is too hard (is this Forensic Examinee M+ or M-?)77
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TOMM validation research:

 Recent review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g., chronic pain 
patients)

TOMM validation research:

 Recent review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g. chronic pain 
patients)

◦ 20 are “known groups” studies: Does TOMM distinguish known M+ from known M- examinees?

 5 Studies partially or fully confound forensic status with M classification

21
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TOMM validation research:

 Recent review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  
malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g. chronic pain 
patients)

◦ 20 are “known groups” studies: Does TOMM distinguish known M+ from known M- examinees?

 5 Studies partially or fully confound forensic status with M classification

 One study used “psychiatrists’ clinical judgment” as the ref  standard78

TOMM validation research:
 Recent research review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor of  

malingering

◦ 20 are analog simulation studies: E.g., undergraduates instructed to respond honestly vs. to fake malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g. chronic pain 
patients)

◦ 20 are “known groups” studies: Does TOMM distinguish known M+ from known M- examinees?

 5 Studies partially or fully confound forensic status with M classification

 One study used “psychiatrists’ clinical judgment” as the ref  standard

 Seven “known groups” studies use a single VT (e.g., WMT) as reference standard

 10 studies use multiple VTs: (revised) Slick6,8 : (basically) only VTs are considered

 i.e., VTs are used both to establish criterion and to predict criterion
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TOMM is valid because it predicts WMT (+ other VTs)
WMT is valid because it predicts TOMM (+ other VTs)
Etc. (x 50 PVTs and SVTs)

Mirrors forensic practice: One VT isn’t a 
sufficient predictor of  M.

 Claim: Prediction of  M improves if  I add more VTs 
Requirement that M determination has to be based on more than one VT+

(unless forced choice VT is “significantly” < chance):
1. In many VT validation studies: to establish criterion 
2. In forensic examinations: to determine M 

(e.g., Sherman et al. 20207 : 2/7 VTs need to show VT+ to determine examinee is M+)

This would work ONLY if  VTs contributed independent
information to the prediction of  M

If  VTs were not colinear (redundant)

?

25
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Collinearity Example #1:
Mortality as predicted by BMI79

(Collinearity = Redundancy of  Predictors)

1. Step on my bathroom scale to measure weight, 

2. Obtain my BMI

3. If  my BMI between 35 and 39.9 then my Risk of  dying in the 9 years following this measurement 
is 43% greater than if  my BMI were between 22.5 and 25. Hazard ratio 1.43.

4. …. next day: go to doctor's office: measure weight again.

5. Obtain BMI a second time (… slightly different…)

6. If  my BMI is again between 35 and 39.9, is my risk of  death increased by a further 43%???

 Is my new hazard ratio 1.43 + .43 = 1.86???

 BMI measurements are colinear mortality predictors!!

The Collinearity Problem cont’d

When predictors are fully colinear: 

 Regardless of  how many VTs are VT+, the probability of  M+ DOES NOT change!

+ + … + ≠

27
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The Collinearity Problem Solved:
To change predicted probability of  mortality (to improve accuracy of  the probability 

estimate): Need additional INDEPENDENT predictors of  mortality79:
• Smoker?
• Diabetes?
• Male or Female
• Race?
• Total cholesterol?
• Etc.

Collinearity Example #2:
Sworn Witness Statement:

versus

29
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Collinearity Example #2:
Sworn Witness Statement:

The Collinearity Problem Solved

31
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Examining Collinearity Among VTs:
◦ Reanalysis of  25 studies purportedly validating TOMM and WMT as predictors of  M where 

these VTs were used in a mixed M+ / M- sample2

TOMM and WMT were cross classified against each other and against 16 other VTs including: 
Reliable Digit Span, Finger Tapping Dominant Hand, Meyers Index from MMPI-2, Medical 
Symptom Validity Test, etc.

(collinearity (redundancy) cutoff: correlation > .7)

Mean correlation = .92

Conclusion for Research:
◦ Can a VT be validated in a study where criterion is established with the help of  any other VT?

33
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Conclusion for Forensic Practice:

 In Forensic Exams: If  one VT isn’t a sufficient predictor of  M, 
does predictive accuracy improve if  more VTs are added?

QUADAS-2 on TOMM as M predictor:
◦  Recent research review (Martin et al., 2020) of  all 60 studies purportedly validating TOMM as a predictor 

of  malingering

◦ 20 are analog simulation studies: E.g. undergraduates instructed to respond honestly vs. fake (1) that they 
have a cognitive dysfunction and (2) that they are malingering

◦ 20 are one group descriptive studies of  TOMM scores in various non-forensic populations (e.g. chronic pain 
patients)

◦ 20 are “known groups” studies: Does TOMM distinguish known M+ from known M- examinees?

 5 Studies partially or fully confound forensic status with M classification

 One study used “psychiatrists’ clinical judgment” as the ref  standard

 Seven “known groups” studies use a single VT (e.g., ) as reference standard

 10 studies use multiple VTs: (revised) Slick: (basically) only VTs are considered

35
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Take Home Message:

There is no scientific evidence that 
PVT+ or SVT+ scores…

“failing the TOMM”
“failing the WMT”, etc.

… or “inconsistencies”, … or the “Slick method”
povide valid indications of  malingering!

take me home PNG Designed By city from https://pngtree.com/freepng/take-me-home-adoption-cat_7886221.html?sol=downref&id=bef

Second Objective:
Identify the key reasons why determinations of  malingering from VT scores and 
from inconsistencies do not meet the Daubert standard.

 Leonhard & Leonhard (2024a, 2024b)4,5

37
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DF1: Whether the expert’s theory can or has 
been tested:
◦ Theory that PVT and SVT scores and inconsistencies are determinative of  malingering can be tested

◦ But has it?

Do purported validation studies abide by STARD68 and meet QUADAS-267 criteria for ‘low bias’?

DF 2:Whether the theory has been subject 
to peer review and publication 
◦ There are 1,000s of  published studies purporting to validate PVTs and SVTs (not for inconsistencies) as 

determinants of  malingering.

Have they been subject to peer review?

If  by “peer” we mean fellow litigation consultant expert witnesses then, yes.

If  by “peer” we mean, diagnostic scientists: 

39
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DF3: The known or potential rate of error of 
a technique or theory when applied
◦ Scientific standard for ‘rate of  error’ means examining if  the findings fall outside the 95% Confidence 

Interval (CI)

◦ E.g. in diagnostic science, if  the 95% CI for estimating the hazard ratio includes 1  not a predictor

◦ If  purported PVT / SVT validation studies do not report a 95% CI for positive (posterior) probability or

◦ If  forensic report does not include a 95% CI estimation for probability of  malingering in the examinee:

DF4: The existence and maintenance of 
standards and controls
◦ Standards and control for the evaluation of  diagnostic accuracy exist: e.g., STARD & QUADAS-2

◦ But they are not maintained (used) in malingering research:

41
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DF5: The degree to which the technique or 
theory has been generally accepted in the 
relevant scientific community
◦ The validation methods used in the malingering validation literature are NOT accepted in the relevant 

scientific community of  diagnostic science

Violates DHHS69 (US government) standards:

Violates Cochrane70 (international) standards:

Violates standards published by the AMA71:

Additional issue 1:The litigation or non-
litigation use of the theory and technique

◦ Forensic neuropsychological malingering determination methods, by definition, have no role outside of  a 
dispute context (see criterion A of  Slick et al. (1999)6: External incentive)

◦ Purported validation studies are done by and for forensic litigation consultants / expert witnesses:

43
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Additional Issue 2: Does the theory or 
technique ‘fit’ the question?
◦ Scientific theory or technique valid for one purpose cannot be used for another purpose without additional 

scientific proof.

◦ PVTs and SVTs were created for use by fiduciary health care providers to evaluate the validity of  clinical 
neuropsychological test results in health care settings to ensure good patient care  (analogous to the C strip 
on Covid test).

◦ There is no evidence (that meets widely accepted scientific standards) that lack of  validity = malingering.

(no evidence owning a trench coat makes you a murderer)

Therefore Determinations of  Malingering 
from VT Scores and from Inconsistencies do 
not meet the Daubert standard.

◦ Daubert factor 1: Whether the expert’s theory can or has been tested

◦ Daubert factor 2: Whether the theory has been subject to peer review and publication 

◦ Daubert factor 3: The known or potential rate of error of a technique or theory when applied

◦ Daubert factor 4: The existence and maintenance of standards and controls

◦ Daubert factor 5: The degree to which the technique or theory has been generally accepted in the 
relevant scientific community

◦ Additional Daubert issue 1: The litigation or non-litigation use of the theory and technique

◦ Additional Daubert issue 2: Does the theory or technique ‘fit’ the question
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