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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JACOBE MICHAEL DIAL
and JESUS PEHNA,

Plaintiffs,
V. Case MNo. B:23-cv-1650-VMC-TGW

GEICCO GENERAL THNSURANCE COMPANY,

III. Analxsis

A. Defendant’'s Motion

Dial and Pena argue that Geico acted in bad faith by
failing to settle their bodily injury claims against its
insured. (Doc. # 5% at 11-12). According to them, Geico
committed bad faith because “it failed to minimize the biggest
exposures to its insured by not tendering the available per-
person limits to Dial more expeditiously and not tendering at

all the remaining per-person limits to Pena.” (Id.). For its

part, Geico insists that it acted in good faith in handling

multiple potential claims against its insured that were all
likely to exceed the insurance policy's limits. (Doc. # 54 at

1-2, 19-23).
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Here, Geico only learned of the accident at issue on
November 24, 20 (Def. Ex. C at GLC

twenty-seven days — during which time Geico attempted to

communicate with the insureds and the three potential

claimants about the accident, as well as obtained the police
report and contacted the hospital — Geico tendered the per-
accident limits on a global basis to the three claimants on
December 21, 2020. (Id. at GLC 00006-00007; Def. Ex. JJ; Def.

(11th Cir. 2010). Two weeks later, on January 4, 2021, Geico
tendered the per-person limit to Dial, which Dial
subsequently rejected on January 14. . S5). In the
same January 14 letter rejecting the tender to Dial, Dial and
Pena's counsel stated that Pena also would not be accepting
a tender from Geico and would not participate in the global

settlement conference Geico had scheduled. (Def. Ex. UU).




* Alternatively, even if there were genuine disputes as to
issues under Florida common law, the Court would grant Geico’s
Motion for a different reason. Florida Statute §
624.155(4) (a) provides: “An action for bad faith involving a
liability insurance claim, including any such action brought
under the common law, shall not lie if the insurer tenders
the lesser of the policy limits or the amount demanded by the
claimant within 90 days after receiving actual notice of a
claim which i1s accompanied by sufficient evidence to support
the amount of the claim.” Fla. Stat. § £24,155(4) (a) (emphasis
added). This statute went into effect on March 24, 2023 -
before Plaintiffs obtained Jjudgm against Grant on
May 17, 2023, and before Plaintiffs initiated this action on
See (Doc. # 41-1 at 39) (“Except as otherwise

rovided in this act, this act shall apply to causes

the effective date of this act.”); see

53 at 4; Doc. # 55 at 3) (Plaintiffs and Geico

went into effect on March 24, 2023).
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DONE and ORDERED in Chambers in Tampa, Floridsas, this

19th day of July, 2024.

VIRWINIA M. HERNANDEZ%
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CRISANTO C. OXONIAN, et al.,
Plaintiffs,

V. Case No: 8:24-CV-1351-MSS-AAS

GEICO GENERAL
INSURANCE COMPANY,

Defendant.

ORDER

THIS CAUSE comes betore the Court for consideration of Detendant GEICO
GENERAL INSURANCE COMPANY'S (“GEICO") Motion for Judgment on the

Pleadings, the response 1n opposition thereto, and the reply. (Dkts. 19, 27, 31) Upon

consideration of all relevant filings, case law, and being otherwise fully advised, the

Court GRANTS GEICO’'s Motion for Judgment on the Pleadings.
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Therem, GEICO clams 1t 15 entitled to judgment on the pleadings because the

CRISANTO C. OXONIAN, et al.,

Plaintiffs, undisputed facts show that GEICO tendered its $10,000 bodily injury policy limits to

V. Ms. Oxonian within 90 days of the accident, as required under Florida law. (Id. at 7)

GEICO GENERAL

INSURANCE COMPANY, In response, Plamntiffs contend that GEICO impermissibly relies upon 2023

Defendant. legislative changes made to Florida's bad faith law, which they claim were not in

effect at the time the policy was made and were not made retroactive to insurance
policies issued on or before the effective date of the act. (See generally Dkt. 27) On

October 17, 2024, GEICO filed a reply. (Dkt. 31) The motion is now ripe for review.




CRISANTO C. OXONIAN, et al.,

Plaintiffs,
V.

GEICO GENERAL
INSURANCE COMPANY,

Defendant.

1. DISCUSSION

GEICO is entitled to judgment on the pleadings. On March 24, 2023, Fla.
Stat. § 624.155 was amended to include, for the first time, a safe harbor to protect
insurers from a finding of bath faith liability. Specifically, House Bill (“HB") 837, as
it is commonly known, provides that “[a]n action for bad faith involving a liability
insurance claim, including any such action brought under the common law, shall not

lie if the insurer tenders the lesser of the policy limits or the amount demanded by the
4

claimant within 90 days after receiving actual notice of a claim which is
accompanied by sufficient evidence to support the amount of the claim.” §
624.155(4)(a), Fla. Stat. (2023) (emphasis added). The Legislature expressly states
the amendment applies to “causes of action filed after March 24, 2023.” See §
624.155 n. 1(B), Fla. Stat. (2023) (“Section 30, ch. 2023-15, provides that “[e]xcept as
otherwise expressly provided in this act, this act shall apply to causes of action filed
after March 24, 2023.”) (emphasis added). Here, it is undisputed that Plaintiffs filed

their cause of action for bad faith on May 8, 2024. (See Dkt. 1-1)



CRISANTO C. OXONIAN, et al.,

Plaintiffs,
V.

GEICO GENERAL
INSURANCE COMPANY,

Defendant.

Thus, based on the pleadings, GEICO is entitled to judgment as a matter of
law because it tendered its $10,000 bodily injury policy limit to Ms. Oxonian 23 days
after the accident, which is well before the statutorily required 90-day deadline
provided under HB 837. See § 624.155(4)(a); (Dkt. 12 at § 10; Dkt. 13-1) “Because it
is undisputed that Geico tendered the policy limits within ninety days, no bad faith

claim can survive under Section 624.155(4)(a).” Dial v. GEICO Gen. Ins. Co., No.

8:23-cv-1650-VMC-TGW, 2024 U.S. Dist. LEXIS 127473 at * 28 n.1 (granting
GEICO’s motion for summary judgment, in the alternative, because plaintiffs both
obtained final judgments against the insured and initiated the cause of action affer
March 24, 2023, and 1t was undisputed that “GEICO tendered the policy limits on a
global basis within ninety days and also offered the per-person policy limit of $10,000
to Dial within ninety days.”) GEICO's motion for judgment on the pleadings is due
to be GRANTED. In response to the motion, Plaintiffs raise two principal

arguments, both of which fail.



CRISANTO C. OXONIAN, et al.,

Plaintiffs,
V.

GEICO GENERAL
INSURANCE COMPANY,

Defendant.

Plaintiffs next argue that HB 837 cannot be applied retroactively because 1t
would 1impair their rights under the insurance contract. For support, they note that
when the legislature enacted HB 837, 1t expressly stated as follows:

section 29. This act shall not be construed to impair any
right under an insurance contract in effect on or before the
effective date of this act. To the extent that this act affects
a right under an insurance contract, this act applies to an
insurance contract 1ssued or renewed after the effective
date of this act [March 24, 2023).

Fla. HB 837, § 29 (2023).

The Parties dispute whether Plamtiffs have a “nght” under the msurance
contract in the first mstance. GEICO contends that because Plaintiffs are neither
insureds nor assignees, they have no rights under the insurance contract. (See Dkt. 31
at 4-5) Plaintiffs, who acknowledge they are not parties to the insurance contract,
assert that they nevertheless have standing as third-party beneficianes to sue for

damages suffered by the insured because of the msurer’s bad faith failure to settle.




CRISANTO C. OXONIAN, et al.,

Plaintiffs,
V.

GEICO GENERAL
INSURANCE COMPANY,

Defendant.
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(Dkt. 27 at 8) For one, as explained above, the undisputed facts show that GEICO
made an attempt to settle for the full $10,000 bodily injury policy limit. See supra.
But “[e]ven if Plaintiffs, as third parties, have rights under the insurance contract”
because of GEICO’s alleged failure to settle, “the amendments to Section 624.155
did not affect any rights under the policy.” See Dial, 2024 U.S. Dist. LEXIS 127473
at *28 n.1.
“Under Florida law, when addressing whether a statutory amendment applies
to a statutory remedy, courts look to the statute in effect on the date the cause of
action accrued.” Isaacson v. OBE Specialty Ins. Co., No. 2:24-cv-715-SPC-NPM,
2024 U.S. Dist. LEXIS 191418 at *3 (M.D. Fla. Oct. 22, 2024) (citing Agency for

Health Care Admin. v. Payas, 372 So. 3d 787, 789 (Fla. Dist. Ct. App. 2023) (“[T]he

determinative point in time separating prospective from retroactive application of an

enactment is the date the ‘cause of action’ accrues, which is the date that a party has

the right to sue”) (citation omitted)). “Because a bad-faith claim is a statutory action,
a bad-faith cause of action accrues ‘when the last element constituting the cause of
action occurs.”” Id. (first quoting Fla. Stat. § 95.031(1); and then citing Lopez v.
Geico Cas. Co., 968 F. Supp. 2d 1202, 1206 (5.D. Fla. 2013)).

Here, Plaintiffs’ “right” to file a bad faith action against GEICO did not arise
until the final judgment was entered against the insureds, which occurred on March

28, 2023, and April 26, 2023, after the effective date of HB 837 on March 24, 2023.
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FLORIDA JUSTICE
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FJA Legislative Update

YOURNEWSLETTER FOR REVIEWING LEGISLATIVE ISSUES IMPACTING CIVIL JUSTICE IN FLORIDA

To provide a coordinated response to these attacks, your FJA leadership has

created an HB 837 Appellate Committee. This committee, made up of leading
appellate attorneys and practitioners, is already underway on its mission to

evaluate ways to eliminate or minimize the negative impacts of the new law
through constitutional and interpretive arguments. The committee will serve as
a clearinghouse for litigation arising from the new law. The committee will not

For the committee to effectively fulfill its mission, it is critical that it learn of
pending issues being litigated under this new law as soon as possible. If you
receive a defense filing raising a particular issue under the new law or
need to take a position interpreting the new law or challenging any
aspect of it, please email the committee at legal@myfja.org.
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